Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, DC 20554

In the Matter of:

Petition of Rehab Missouri, LLC CG Docket No. 02-278
d/b/a Rehab Xcel,
Physiotherapy Associates, Inc.,
and their agents for

Retroactive Waiver of 47 C.F.R.
8 64.1200(a)(4)(iv)

CG Docket No. 05-338

N N N N N N N N

PETITION FOR RETROACTIVE WAIVER

Pursuant to 47 C.F.R. § 1.3 and Paragraph 30 of the Commission’s Order, CG Docket
Nos. 02-278, 05-338, FCC 14-164, 61 Communications Reg. (P&F) 671 (Oct. 30, 2014) (the
“October 2014 Order”), Petitioners Rehab Missouri, LLC d/b/a Rehab Xcel, Physiotherapy
Associates, Inc., and their agents (collectively “Petitioners™), hereby request that the Federal
Communication Commission (“FCC” or “Commission”) grant Petitioners a retroactive waiver of
Section 64.1200(a)(4)(iv) of the Commission’s rules, 47 C.F.R. 8 64.1200(a)(4)(iv), with respect
to any alleged advertising faxes sent with the recipients’ prior express invitation or permission.

INTRODUCTION

Petitioner Rehab Missouri, LLC d/b/a Rehab Xcel is a defendant in a putative class action
lawsuit originally filed in Saint Louis County, Missouri, Case No. 14SL-CC02608, and
transferred to the United States District Court for the Eastern District of Missouri, Eastern
Division, captioned Law Office of Stuart R. Berkowitz, individually and on behalf of all others
similarly-situated v. Physiotherapy Associates, Inc., et al., Case No. 4:14-cv-01565 (hereinafter
the “Litigation”). Petitioner Physiotherapy Associates, Inc. was also originally a defendant in the

Litigation, but was subsequently dismissed without prejudice at the plaintiff’s request on



September 25, 2014. The Litigation alleges that Petitioners sent unsolicited fax advertisements
and advertisements without an opt-out notice in compliance with the Telephone Consumer
Protection Act (“TCPA”), 47 U.S.C. § 227, as amended by the Junk Fax Prevention Act of 2005,
and 47 C.F.R. § 64.1200. (The Petition is attached hereto as Ex. A.)

The Lawsuit alleges that Petitioners sent two fax advertisements to the plaintiff without
plaintiff’s prior express consent, and further that the faxes did not contain a valid opt-out notice.
While Petitioners did include the information necessary for a recipient to opt-out of receiving
further faxes, the plaintiff in the Litigation alleges that the opt-out notice was insufficient under
47 C.F.R and § 64.1200 (see, e.g., Ex. A, 1 34(b)(xi)). Petitioners believe that some of the faxes
sent may have indeed been sent with the recipients’ prior express consent. To the extent that
some of the faxes within the plaintiff’s proposed class were sent with the recipient’s prior
express invitation or permission, the Litigation subjects Petitioners to potentially substantial
monetary damages for alleged violations of the opt-out notice requirement for faxes which were
not unsolicited.

ARGUMENT

The FCC has recently acknowledged that there was reasonable uncertainty as to senders’
obligations under the TCPA to include opt-out notices on solicited faxes.! The TCPA, as
amended by the Junk Fax Protection Act of 2005, requires senders of unsolicited fax
advertisements to include notice and contact information that would allow a recipient to opt-out
of receiving further faxes from the sender.? The Commission subsequently issued a rule in 2006
(the “2006 Order”) which provided that a fax advertisement sent to “a recipient that has provided

prior express invitation or permission to the sender must include an opt-out notice” that complies

L October 2014 Order  24.
247 U.S.C. § 227; October 2014 Order | 5.



with the rule.®> However, the Commission also made the inconsistent and confusing statement
that the “opt-out notice requirement only applies to communications that constitute unsolicited

advertisements.”

The Commission later resolved this inconsistency in the October 2014 Order,
which stated that senders of fax advertisements must include the prescribed opt-out notice even if
the recipient had consented to receiving fax advertisements from the sender.’

The Commission’s rules provide that the Commission may suspend, revoke, amend, or
waive any of its rules at any time “for good cause shown”—that is, if (1) “special circumstances
warrant a deviation” from the general rule, and (2) the waiver would “better serve the public
interest” than would application of the rule.® In its October 2014 Order granting retroactive
waivers of the opt-out notice requirement, the Commission concluded that both of these
conditions were satisfied with respect to the petitioners’ challenge of the application of the opt-
out notice requirement to solicited faxes.’

First, the Commission found that the confusion surrounding the applicability of the opt-
out requirement to solicited fax ads constituted “special circumstances” that warrant a deviation
from the general rule.® Second, the Commission found that this confusion potentially subjected
numerous senders to significant damage awards, and that therefore waiver served the public

interest better than application of the rule.® In its October 2014 Order, the Commission granted

numerous retroactive waivers for past obligations to provide the opt-out notice to certain senders

%47 C.F.R. § 64.1200(a)(4)(iv)

* CG Docket Nos. 02-278, 05-338, Report and Order and Third Order on Reconsideration, 21 FCC Rcd 3787,

3810 n.154 (2006).
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647 C.F.R. § 1.3; WAIT Radio v. FCC, 418 F.2d 1153 (D.C. Cir. 1969); appeal after remand, 459 F.2d 1203 (D.C.
Cir. 1972), cert. denied, 409 U.S. 1027 (1972); Northeast Cellular Tel. Co. v. FCC, 897 F.2d 1164 (D.C. Cir. 1990).
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of solicited fax ads.® The October 2014 Order invited similarly situated parties to seek
retroactive waivers as well."*

Petitioners are similarly situated in all material respects to those parties who have already
received waivers in that Petitioners are potentially subject to a significant damage award on the
basis of an FCC order that the Commission has already found engendered significant uncertainty
and confusion. Thus, good cause exists to grant a retroactive waiver to Petitioners. There is
nothing demonstrating that Petitioners understood that they did, in fact, have to comply with the
opt-out notice requirement for fax ads sent with prior express permission. Granting a retroactive
waiver to Petitioners would also serve the public interest. As the FCC noted in its October 2014
Order, it serves the public interest to grant retroactive waivers of Section 64.1200(a)(4)(iv) to
ensure that any confusion did not result in inadvertent violations of the opt-out requirement for
solicited fax advertisements.

Accordingly, pursuant to the Commission’s October 2014 Order and 47 C.F.R. § 1.3,
Petitioners respectfully seeks a retroactive waiver of 42 C.F.R. 8 64.1200(a)(4)(iv) for all faxes
previously sent by Petitioners or on their behalf with the recipients’ prior express invitation or
permission.

CONCLUSION

Petitioners are similarly situated in all material respects to those entities which received
waivers in the Commission’s October 2014 Order. In light of the confusion over the
Commission’s rules concerning the provision of opt-out notices for solicited fax ads, and
Petitioners’ potentially enormous liability relating at least in part to its sending of solicited fax

ads, the public interest is best served by granting a retroactive waiver to Petitioners.

09d. at 7 1.
4. at 79 2, 30.



Petitioners therefore respectfully request a retroactive waiver from liability with respect
to any facsimile advertisements sent by Petitioners or on their behalf with the prior express
invitation or permission of the recipients or their agents, but which did not contain the opt-out

notice required under 47 C.F.R. 8 64.1200(a)(4)(iv).

Dated: April 30, 2015

Respectfully Submitted By:

/s/ Brian Shank
Brian R. Shank #59955MO
EVANS & DIXON, LLC
Metropolitan Square
211 North Broadway, Suite 2500
Saint Louis, Missouri 63102
Telephone:  (314) 621-7755
Facsimile: (314) 884-4451
bshank@evans-dixon.com

OF COUNSEL

William J. Akins, Esq. #24011972TX
FISHERBROYLES, LLP

A Georgia Limited Liability Partnership
100 Congress Avenue, Suite 2000
Austin, Texas 78701

Telephone:  (214) 924-9504
Facsimile: (214) 481-3768
william.akins@fisherbroyles.com

Joel M. Ferdinand, Esq. #583127GA
FISHERBROYLES, LLP

A Georgia Limited Liability Partnership
Northpark Town Center

1200 Abernathy Road, Building 600, Suite 1700
Atlanta, GA 30328

Telephone:  (404) 973-2180

Facsimile: (404) 334-3231
jferdinand@fisherbroyles.com

Attorneys for Petitioners



STATE OF MISSOURI )
) —
ST. LOUIS COUNTY ) =
_ : —
IN THE CIRCUIT COURT OF THE ST. LOUIS COUNTY (_')
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CLASS ACTION PETITION

Plaintiff, LAW OFFICE OF STUART R. BERKOWITZ, LLC (“Plaintiff”), brings this
action on behalf of itself and all others similarly situated, through its attorneys, and except as to

those allegations pertaining to Plaintiff or its attorneys, which allegations are based upon personal

Exhibit A



knowledge, alleges the following upon information and belief against Defendants,
PHYSIOTHERAPY ASSOCIATES, INC., REHAB MISSOURI, LLC, and JOHN DOES 1-10
(“Defendants”):

PRELIMINARY STATEMENT

1. This case challenges Defendants’ practice of sending unsolicited facsimile
advertisements.

2. The federal Telephone Consumer Protection Act, 47 USC § 227, prohibits a person
or entity from sending or having an agent send fax advertisements without the recipient’s prior
express invitation or permission (“advertising faxes™ or “unsolicited faxes™) and without a proper
opt out notice. The TCPA provides a private right of action and provides statutory damages of
$500 per violation.

3. Unsolicited faxes damage their recipients. An advertising fax recipient loses the
use of its fax machine, paper, and ink toner. An unsolicited fax wastes the recipient’s valuable
time that would have been spent on something else. An advertising fax interrupts the recipient’s
privacy. Unsolicited faxes prevent fax machines from receiving authorized faxes, prevent their use
for authorized outgoing faxes, cause undue wear and tear on the recipients’ fax machines, and
require additional labor to attempt to discern the source and purpose of the unsolicited message.
An advertising fax consumes a portion of the limited capacity of the telecommunications
infrastructure serving the victims of advertising faxing.

= On behalf of itself and all others similarly situated, Plaintiff brings this case as a
class action asserting claims against Defendants under the TCPA, the common law of conversion

and Missouri consumer and fraud and deceptive business practices act Chapter 407.



5. Plaintiff seeks an award of statutory damages for each violation of the TCPA.

JURISDICTION AND PARTIES

6. This court has personal jurisdiction over Defendants because Defendants transacts
business witi'lin this state, have made contracts within this state, and/or have committed tortious
acts within this state and otherwise have sufficient minimum contacts with the State of Missouri.

7. Plaintiff LAW OFFICE OF STUART R. BERKOWITZ, LLC, is a limited liability

corporation with its principal place of business in Missouri.

8. On information and belief, Defendant, PHYSIOTHERAPY ASSOCIATES, INC., is |

a corporation with its principal place of business in Illinois and doing business as Rehab Xcel.

9. On information and belief, Defendant, REHAB MISSOURI, LLC, is a limited-
liability corporation with its principal place of business in Illinois.

10. Defendant, John Does 1-10 will be identified through discovery, but are not
presently known.

RELEVANT FACTS

11.  On February 12, 2012 Defendants sent 2 unsolicited facsimiles to Plaintiff in St.
Louis County, Missouri. True and correct copies of the facsimiles are attached as Exhibits A — B.

12, The transmissions sent to Plaintiff on or about February 12, 2012 and December 27,
2013 constitutes material advertising the commercial availability of any property, goods or

services.



13.  On information and belief, Defendant has sent other facsimile transmissions of
material advertising the commercial availability of property, goods, or services to many other
persons as part of a plan to broadcast fax advertisements, of which Exhibits A — B are examples.

14.  Defendants approved, authorized and participated in the scheme to broadcast fax
advertisements by (a) directing a list to be purchased or assembled; (b) directing and supervising
employees or third parties to send the faxes; (c) creating and approving the form of fax to be sent;
and (d) determining the number and frequency of the facsimile transmissions.

15.  Defendants created or made Exhibits A — B and other fax advertisements, which
Defendants distribﬁted to Plaintiff and the other members of the class.

16.  Exhibits _A — B and the other facsimile advertisements are a part of Defendants’
work or operations to market Defendants’ goods or services which were performed by Defendants
and on behalf of Defendants.

17.  Exhibits A — B and the other facsimile advertisements constitute material furnished
in connection with Defendants’ work or operations.

18.  The transmission of facsimile advertisements, including Exhibits A — B, to Plaintiff
did not contain a notice that informs the recipient of the ability and means to avoid future
unsolicited advertisements.

19. The transmission of facsimile advertisements, including Exﬁibits A — B, to Plaintiff
did not contain a notice that states that the recipient may make a request to the sender of the
advertisement not to send any future advertisements to a telephone facsimile machine or machines
and that failure to comply, within 30 days, with such a request meeting the requirements under

paragraph 47 C.F.R. 64.1200(a)(3)(v) of this section is unlawful.



20. The tral_lsmission of facsimile advertisements, iﬁcluding Exhibits A — B, to Plaintiff
did not contain a ﬁotice that complied with the provisions of 47 U.S.C. § 227(b)(1)(C) and/or 47
C.F.R. 64.1200(a)(3).

21. The transmission of facsimile advertisements, including Exhibits A — B, to Plaintiff
was required to contain a notice that complied with the provisions of 47 U.S.C. § 227(b)(1)(C)
and/or 47 C.F.R. 64.1200(a)(3).

22.  On information and belief, Defendants sent multiple facsimile advertisements to
Plaintiff and members of the proposed classes throughout the time period covered by the class
definitions.

23.  On information and belief, Defendants faxed the same and other facsimile - -
advertisements to the members of the proposed classes in Missouri and throughout the United
States without first obtaining the recipients’ prior express permission or invitation.

24.  There is no reasonable means for Plaintiff (or any other class member) to avqid

receiving unlawful faxes. Fax m_a;:hin;:s ” are lefton and ready to receive the urgent
communications their owners desire to receive.

25.  Defendants knew or should have known that: (a) facsimile advertisements,
including Exhibits A — B were advertisements; (b) Plaintiff and the other members of the class had
not given their prior permission or invitation to receive facsimile advertisements; (¢) No

established business relationship existed with Plaintiff and the other members of the class; and (d)

Defendants did not display a proper opt out notice.



26.  Defendants engaged in the transmissions of facsimile advertisements, including
Exhibits A — B believing such transmissions were legal based on Defendants’. own understanding
of the law and/or based on the representations of others on which Defendants reasonably relied.

27.  Defendants did not intend to send transmissions of facsimile advertisements,
including Exhibits A — B to any person where such transmission was not authorized by law or by
the recipient, and to the extent that any transmissions of facsimile advertisement was sent to any
person and such transmission was not authorized by law or by the recipient, such transmission was
made based on either Defendants’ own understanding of the law and/or based on the
representations of others on which Defendants reasonably relied.

28.  Defendants failed to correctly determine the legal restrictions on the use of
facsimile transmissions and the application of those restrictions to the transmission of facsimile
advertisements, including Exhibits A — B both to others in general, and specifically to Plaintiff.

29.  The transmissions of facsimile advertisements, including Exhibits A — B to Plaintiff
and other members of the class caused destruction ;f Pléintiﬁgg prc->pf_:r‘ty.

30. The trénsmissions of facsimile advertisements, including Exhibits A — B to Plaintiff
and other members of the class interfered with Plaintiff's and other members of the class’ exclusive
use of their property.

31.  The transmissions of facsimile advertisements, including Exhibits A — B to Plaintiff

and other members of the class interfered with Plaintiff's and other members of the class’ business

and/or personal communications.



COUNT1
TELEPHONE CONSUMER PROTECTION ACT, 47 U.S.C. § 227

32.  Plaintiff incorporates the preceding paragraphs as though fully set forth herein.
33.  Plaintiff brings Count I pursuant to the Telephone Consumer Protection Act, 47
U.S.C. § 227, on behalf of the following class of persons:

All persons who (1) on or after four years prior to the filing of this action, (2)
were sent by or on behalf of Defendants any telephone facsimile
transmissions of material making known the commercial existence of, or
making qualitative statements regarding any property, goods, or services (3)
with respect to whom Defendants cannot provide evidence of prior express
permission or invitation for the sending of such faxes, (4) with whom
Defendants does not have an established business relationship or (5) which
did not display a proper opt out notice.

34. A class action is warranted because:
a. On information and belief, the class includes more than forty persons and is

so numerous that joinder of all members is impracticable.

b. There are questions of fact or law common to the class predominating over

_questions aﬁ'ecfing oniy individual class members, including without limitation:
i Whether Defendants engaged in a pattern of sending unsolicited fax
advertisements; |
il. Whether Exhibits A — B and other faxes transmitted by or on behalf
of Defendant contain material advertising the commercial availability of any
property, goods or services;
iii. Whether befendants’ facsimiles advertised the commercial

availability of property, goods, or services;



C.

d.

iv. The manner and method Defendants used to compile or obtain the
list of fax numbers to which they sent Exhibits A — B and other unsolicited
faxed advertisements;

V. Whether Defendants faxed advertisements without first obtaining the
recipients’ prior express permission or invitation;

Vi. Whether Defendants violated the provisions of 47 USC § 227,

vii. ~ Whether Plaintiff and the other class members are entiﬁled to
statutory damages;

viii. ~ Whether Defendants knowingly violated the provisions of 47 USC §

227;
ix. Whether Defendants should be enjoined from faxing advertisements
in the future;

X. Whether the Court should award trebled damage§; and

xi. | Whether Exhibi.ts A — B a-nd the -o;)ther fax advertisements sent by or
on behalf of Defendants displayed the proper opt out notice required by 64
CF.R. 1200;

Plaintiff’s claims are typical of the other class members.

Plaintiff will fairly and adequately protect the interests of the other class

members. Plaintiff’s counsel are experienced in handling class actions and claims

involving unsolicited advertising faxes. Neither Plaintiff nor Plaintiff’s counsel has

any interests adverse or in conflict with the absent class members.



& A class action is the superior method for adjudicating this controversy fairly
and efficiently. The interest of each individual class member in controlling the
prosecution of separate claims is small and individual actions are not economically
feasible.

35.  Plaintiff will fairly and adequately protect the interests of the other class members.
Plaintiff’s counsel are experienced in handling class actions and claims involving unsolicited
advertising faxes. Neither Plaintiff nor Plaintiff’s counsel has any interests adverse or in conflict
with the absent class members.

36. A class action is an appropriate method for adjudicating this controversy fairly and
efficiently. The in_terest of each individuzﬂ class member in _controlling the prosecution of separate
claims is small and individual actions are not economically feasible.

37.  The TCPA prohibits the “use of any telephone facsimile machine, computer or

other device to send an unsolicited advertisement to a telephone facsimile machine....” 47 U.S.C.

7§ 227(b)(1). _

38.  The TCPA defines “unsolicited advertisement,” as “any material advertising the
commercial availability or quality of any property, goods, or services which is transmitted to any
person without that person’s express invitation or permission.” 47 U.S.C. § 227(a)(4).

39.  The TCPA provides:

Private right of action. A person may, if otherwise permitted by the laws or
rules of court of a state, bring in an appropriate court of that state:

(A)  An action based on a violation of this subsection or the regulations.
prescribed under this subsection to enjoin such violation,



(B)  An action to recover for actual monetary loss from such a violation,
or to receive $500 in damages for each such violation, whichever is greater,
or
(C)  Both such actions.
40.  The Court, in its discretion, may treble the statutory damages if the violation was
knowing. 47 U.S.C. § 227.
41.  The TCPA is a strict liability statute and the Defendants are liable to Plaintiff and
the other class members even if their actions were only negligent.
42.  Defendants’ actions caused damages to Plaintiff and the other class members.
Receiving Defendants’ advertising faxes caused the recipients to lose paper and toner consumed in
the printing of Defendants’ faxes. Moreover, Defendants’ actibns interfered with Plaintiff’s use of

its fax machine and telephone line connected to that fax machine. Defendants’ faxes cost Plaintiff

time, as Plaintiff and/or its employees wasted their time receiving, reviewing and routing

Defendants’ unlawful faxes. That time otherwise would have been spent on Plaintiff’s business

" activitics. Finally, Defendants’ faxes unlawfully interrupted Plaintiffs and the other class
members’ privacy interests in being left alone. |
| 43.  Defendants did not intend to cause damage to Plaintiff and the other class members,
did not intend to violate their privacy, and did not intend to interfere with recipients’ fax machines
or consume the recipients’ valuéble time with Defendants’ advertisements.
44.  If the court finds that Defendants knowingly violated this subsection or the
regulations prescribed under this subsection, the court may, in its discretion, increase the amount

of the award to an amount equal to not more than three times the amount available under

subparagraph (B) of this paragraph. 47 U.S.C. § 227(b)(3).

10



45.  Defendants knew or should have known that: (A) Plaintiff and the other cla;s
members had not given express permission 6r invitation for Defendants or anyone else to fax
advertisements about Defendants’ goods or services, (B) Defendants did not have an established
business relationship with Plaintiff and the other members of the class, (C) Exhibits A — B and the
other facsimile advertisements were advertisements, and (D) Exhibits A — B and the other
facsimile advertisements did not display the proper opt out ﬁotice.

46.  Defendants violated 47 U.S.C. § 227 et seq. by transmitting Exhibits A — B and the
other facsimile advertisements hereto to Plaintiff and the other members of the class without
obtaining their prior express permission or invitation and not displaying the proper opt out notice
requir_ed by 64 C.F.R. 1200. _ .

47.  Defendants knew or should have known that: (a) documents Exhibits A — B and the
other facsimile advertisements were advertisements; (b) Defendants did not obtain prior
permission or invitation to send facsimile advertisements, including Exhibits A — B; (c)
" Defendants d1d not l_lév_e_ an esfabiished Busiries;s_ re-la'tiv(*msh-ip- .wi.tl; Piaiﬂtif; c;r.the other members of
the class and (d) Exhibits A — B and the other facsimile advertisements did not display a proper opt
.out notice.

48.  Defendants engaged in the transmissions of documents Exhibits A — B and the other
facsimile advertisements believing such transmissions were legal basedl on Défendants’ own
understanding of the law and/or based on the representations of others on which Defendants
reasonably relied.

49, Defendants did not intend to send transmissions of documents Exhibits A — B and

the other facsimile advertisements to any person where such transmission was not authorized by

11



law or by the recipient, and to the extent that any transmissions of documents Exhibits A — B and
the other facsimile advertisements were sent to any person and such transmission was not
authorized by law or by the recipient, such transmission was made based on either Defendants’
own understanding of the law and/or based on the representations of others on which Defendants
reasonably relied.

50.  Defendants failed to correctly determine the legal restrictions on the use of
facsimile transmissions and the application of those restrictions to the transmission of documents
Exhibits A — B and the other facsimile advertisements both to others in general, and specifically to
Plaintiff.

51.  Defendants’ actions cﬁusecl damages to Plaintiff and the other class members,
because their receipt of Defendants’ unsolicited fax advertisements caused them to lose paper and
toner cbnsumed as a result. Defendants’ actions prevented Plaintiff’s fax machine from being used
for Plaintiff’s business purposes during the time Defendants were using Plaintiff’s fax machjl_le_ for
_]_)éfén;ieihfs; unéﬁthonl'i_zed. pﬁrpos.e.. .befen-de.lﬁts-’ -zict_ions .als;) cost Plajntiff employee time, as
Plaintiff’s employees used their time receiving, routing and reviewing Defendants’ unauthorized
faxes and that time otherwise would have been spent on Plaintiff’s business activities. Finally, the
injury and property damage sustained by Plaintiff .and the other members of the class occurred
outside of Defendants’ premises. Pursuant to law, Plaintiff, and each class member, instead may
recover $500 for each violation of the TCPA.

WHEREFORE, i’laintiff, LAW OFFICE OF STUART R. BERKOWITZ, LLC,

individually and on behalf of all others similarly situated, demand judgment in its favor and

12



against Defendants, PHYSIOTHERAPY ASSOCIATES, INC., REHAB MISSOURI, LLC, and
JOHN DOES 1-10, as follows:

A. That the Court adjudge and decree that the present case may be properly maintained
as a class action, appoint Plaintiff as the representative of the class, and appoint Plaintiff’s counsel
as counsel for the class; |

B.  That the Court award between $500.00 and $1,500.00 in damages for each violation
of the TCPA;

C. That the Court enter an injunction prohibiting the Defendants from engaging in the
statutory violations at issue in this action; and

D. That the Court award costs and such further relief as the Court may_deem just and
proper.

E. That the Court award pre-judgment and post-judgment interest at the statutory rate
of 9%.

| COU&T iI
CONVERSION

52.  Plaintiff incorporates Paragraphs 3 and 4, 11, 14 — 17, 22 — 24 and 26 — 31 as for its
paragraph 52.
53.  In accordance with Mo. S. Ct. Rule 52.08, Plaintiff brings Count II for conversion -
under the common law for the following class of persons:
All persons who on or after five years prior to the filing of this action, were
sent telephone facsimile messages by or on behalf of Defendants with respect
to whom Defendants cannot provide evidence of prior express permission or

invitation.

54. A class action is proper in that:

13



a.

On information and belief the class is so numerous that joinder of all

members is impracticable.

b.

There are questions of fact or law common to the class predominating over

all questions affecting only individual class members, including:

C.

d.

i Whether Defendants engaged in a pattern of sending unsolicited
faxes;
ii. Whether Defendants sent faxes without obtaining the recipients’

prior express permission or invitation of the faxes;
iii. The manner and method Defendants used to compile or obtain the

list of fax numbers to which it sent Exhibits A — B and other unsolicited

faxes;
iv. Whether Defendants committed the tort of conversion; and

V. Whether Plaintiff and the other class members are entitled to recover
aétual damages and other appropriate relief.
Plaintiff’s claims are typical of the other class members.

Plaintiff will fairly and adequately protect the interests of the other class

members. Plaintiff’s counsel are experienced in handling class actions and claims

involving unsolicited advertising faxes. Neither Plaintiff nor Plaintiff’s counsel has

any interests adverse or in conflict with the absent class members.

€.

A class action is the superior method for adjudicating this controversy fairly

and efficiently. The interest of each individual class member in controlling the

14



prosecution of separate claims is small and individual actions are not economically
feasible.

55.  Plaintiff will fairly and adequately protect the interests of the other class members.
Plaintiff has retained counsel who is experienced in handling class actions and claims involving
unlawful business practices. Neither Plaintiff nor Plaintiff’s counsel have any interests adverse or
in conflict with the class.

56. A class action is an appropriate method for adjudicating this controversy fairly and
efficiently. The interest of the individual class members in individually controlling the prosecution
of separate claims is small and individual actions are not economically feasible.

57. By sending Plaintiff and the other class members unsolicited faxes, Defendants
improperly and unlawfully converted their fax machines, toner and paper to its own use.
Defendants also converted Plaintiff’s employees’ time to Defendants’ own use.

58.  Immediately prior to the sending of the unsolicited faxes, Plaintiff, and the other
class members owned an ;J.n'qualii-’ied and imm;adiélte right t-(;» pc:ssessic-)ﬁ af t-lvlei-r fax machine,
paper, toner, and employee time.

59. By sending the unsolicited faxes, Defendants permanently misappropriated the class
members’ fax machines, toner, paper, and employee time to Defendants’ own use. Such
misappropriation was wrongful and without authorization.

60.  Defendants knew or should have known that its misappropriation of paper, toner,
and employee time was wrongful and without authorization.

61.  Plaintiff and the other class members were deprived of the use of the fax machines,

paper, toner, and employee time, which could no longer be used for any other purpose. Plaintiff

15



and each class member thereby suffered damages as a result of the sending of unsolicited fax
- advertisements from Defendants.

62.  Each of Defendants’ unsolicited faxes effectively stole Plaintiff’s employees’ time
because persons employed by Plaintiff were involved in receiving, routing, and reviewing
Defendants’ unlawful faxes. Defendants knew or should have known employees’ time is valuable
to Plaintiff.

63.  Defendants’ actions caused damages to Plaintiff and the other members of the class
because their receipt of Defendants’ unsqlicited faxes caused them to lose paper and toner as a
result. Defendants’ actions prevented Plaintiff’s fax machines from being used for Plaintiff’s
business purposes during the time Defendants was using Plaintiff’s fax machines for Defendants’
unlawful purpose. Delfendants’ actions also cost Plaintiff employee time, as Plaintiff’s employees
used their time receiving, routing, and reviewing Defendants’ unlawful faxes, and that time
otherwise would have been spent on Plaintiff’s business activities.

WHEREFORE, -Plaintii;f, LAW OFFICE OF STUAR;f R. BERKOWITZ, LLC,
individually and on behalf of all others similarly situated, demand judgment in its favor and
against Defendants, PHYSIOTHERAPY ASSOCIATES, INC., REHAB MISSOURI, LLC, and
JOHN DOES 1-10, as follows:

A. That the Court adjudge and decree that the present case may be properly maintained
as a class action, appoint Plaintiff as the representative of the class, and appoint Plaintiff’s counsel
as counsel for the class;

B. That the Court award appropriate damages;

C. That the Court award costs of suit; and
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.
D. Awarding such further relief as the Court may deem just and proper.

COUNT I1I
MISSOURI CONSUMER FRAUD AND DECEPTIVE BUSINESS PRACTICES ACT

Chapter 407

64.  Plaintiff incorporates Paragraphs 3 and 4, 11, 14 — 17, 22 — 24 and 26 — 31 as for its
paragraph 64.

65. In accordance with Chapter 407, Plaintiff, on behalf of the following class of
persons, bring Count III for Defendants’ unfair practice of sending unsolicited and unlawful fax
advertisements:

All persons who on or after four years prior to the filing of this action, were
sent telephone facsimile messages by or on behalf of Defendants with respect
to \fvhqm Defendants cannot provide evidence of prior express permission or
invitation.

66. A class action is proper in that:

a. On information and belief the class consists of over 40 persons in Missouri
and ;throughout the United Stateé and is so ﬁmneroué that joinder of all members is
impracticable.

b. There are questions of fact or law common to the class predominating over

all questions affecting only individual class members including:

1. Whether Defendants engaged in a pattern of sending unsolicited
faxes;
ii. The manner and method Defendants used to compile or obtain the

list of fax numbérs to which it sent Exhibits A — B and other unsolicited

faxes;
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iii. Whether Defendants’ practice of sending unsolicited faxes violates
Missouri public policy;

iv. Whether Defendants’ practice of sending unsolicited faxes is an
unfair practice under the Missouri Merchandising Practices Act (MMPA),
Chapter 407 RSMO; and

V. Whether Defendants should be enjoined from sending unsolicited

fax advertising in the future.

vi.
¢. Plaintiff’s claims are typical of the other class members.
d. Plaintiff will fairly and adequately protect the interests of the other class

members. Plaintiff’s counsel are experienced in handling class actions and claims
involving unsolicited advertising faxes. Neither Plaintiff nor Plaintiff’s counsel has
any interests adverse or in conflict with the abseﬁt class members.
e. A class action is the superior method for adjudicating this controversy fairly
and efficiently. The interest of each individual class member in controlling the
prosecution of separate claims is small and individual actions are not economically
feasible.
67.  Plaintiff will fairly and adequately protect the interests of the other class members.
Plaintiff has retained counsel who are experienced in handling class actions and claims involving
lawful business practices. Neither Plaintiff nor Plaintiff’s counsel have any interests adverse or in

conflict with the class.
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68. A class action is an appropriate method for adjudicating this controversy fairly and
efficiently. The interest of the individual class members in individually controlling the ﬁrosecution
of separate claims is small and individual actions are not economically feasible.

69.  Defendants’ unsolicited fax practice is an unfair practice, because it violates public
policy, and because it forced Plaintiff and the other class members to incur expense without any
consideration in return. Defendants’ practice effectively forced Plaintiff and the other class
members to pay for Defendants’ advertising campaign.

70.  Defendants violated the unfairness predicate of the Act by engaging in an
unscrupulous business practice and by violating Missouri statutory public policy, which public
policy violations in the aggregate caused substantial injury to hundreds of persons.

71.  Defendants’ misconduct caused damages to Plaintiff and the other members of the
class, including the loss of paper, toner, ink, use of their facsimile machines, and use of their
employees’ time.

72.  Defendants’ actions caused damages to Plaintiff and the other class members
because their receipt of Defendants’ unsolicited faxes caused them to lose paper and toner
consumed as a result. Defendants’ actions prevented Plaintiff’s fax machine from being used for
Plaintiff’s business purposes during the time Defendants were using Plaintiff's fax machine for
Defendants’ unlawful purpose. Defendants’ actions also cost Plaintiff employee time, as
Plaintiff’s employees ﬁs_ed their time receiving, routing, and reviewing Defendants’ unlawful faxes

and that time otherwise would have been spent on Plaintiff’s business activities.
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WHEREFORE, Plaintiff, LAW OFFICE OF STUART R. BERKOWITZ, LLC,

individually and on behalf of all others similarly situated, demand judgment in its favor and

against Defendants, PHYSIOTHERAPY ASSOCIATES, INC., REHAB MISSOURI, LLC, and

JOHN DOES 1-10, as follows:

A.

That the Court adjudge and decree that the present case may be properly maintained

as a class action, appoint Plaintiff as the class representative, and appoint Plaintiff’s counsel as

counsel for the class; v

B.

C.

That the Court award damages to Plaintiff and the other class members;

That the Court award treble damages to Plaintiff and the other class members for
knowing violations of the TCPA;

That the Court declare that Defendants’ conduct violated the TCPA and that this
action is just and proper;

That the Court award damages for conversion of the plaintiffs and the class for
violation of their rights;

That the Court award damages and attorney fees for violation of Chapter 407;

That the Court award attorney fees and costs;

That the Court award all expenses incurred in preparing and prosecuting these
claims;

That the Court enter an injunction prohibiting Defendants from sending faxed
advertisements; and

Awarding such further relief as the Court may deem just and proper.
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Respectfully submitted,

Moed, Yoyl

Max G. Margulis, #24325
’ MARGULIS LAW GROUP
28 Old Belle Monte Rd.
Chesterfield, MO 63017
P: (636) 536-7022
F: (636) 536-6652
E-Mail: MaxMargulis@MargulisLaw.com
Attorneys for Plaintiff

Of Counsel

Brian J. Wanca

ANDERSON + WANCA

3701 Algonquin Road, Suite 760
Rolling Meadows, IL 60008

Phone: (847) 368-1500

Fax: (847) 368-1501

E-Mail: bwanca@andersonwanca.com
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